
UNITED STATES DISTRICT COURT 
 

DISTRICT OF MAINE 
 
 
 
VALKYRIE E. HALL, et al., 
 

 

                               Plaintiffs  

  

v.                Civil No. 02-255-P-C 

  

INTERNET CAPITAL GROUP, INC., 
RONALD HOVSEPIAN, MARK LOTKE, 
DAVID CHU, and ROBERT BURCH,  
 

 

                               Defendants  

 
 
Gene Carter, Senior District Judge 

ORDER GRANTING PLAINTIFFS' MOTIONS TO STAY  
ACTION PENDING ARBITRATION OF CLAIMS 

 
 This case comes before the Court for the second time on a motion to compel 

arbitration.  Plaintiffs Valkyrie E. Hall, et al. bring this motion pursuant to the Federal 

Arbitration Act (“FAA”), 9 U.S.C. § 1 et seq., to compel Defendants Internet Capital 

Group (“ICG”), Robert Burch, and David Chu to arbitrate all claims raised in the 

Amended Complaint.  Plaintiffs ask this Court to order arbitration in accordance with a 

clause in a Purchase Agreement, under which Defendants obtained a majority interest in a 

closely held Maine corporation, Animated Images, Inc.  See Plaintiffs’ Motion to Compel 

Arbitration and for Continued Stay (Docket Item No. 75).  The Court previously 

submitted all claims arising out of a separate, subsequent Merger Agreement to 
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arbitration.  See Order Granting Defendants’ Motion to Stay Action Pending Arbitration 

of Claims (Docket Item No. 34). 

I. Facts 

Plaintiffs' claims arise out of an October 1999 Purchase Agreement through which 

Defendants ICG, Burch, 1 and Chu obtained a majority interest and three seats on the 

Board of Directors of Animated Images.  Plaintiffs are former stockholders of Animated 

Images who lost the value of their interest in Animated Images as a result of the 

consummation of the Purchase and Merger Agreements.  Plaintiffs allege that they were 

deceived into selling their interest in Animated Images.  Plaintiffs claim that Defendants 

violated the “Chinese wall” provision2 in the Purchase Agreement and then forced 

minority shareholders to approve a November 10, 2000, merger with Freeborders, Inc. 

(“Freeborders”), a Delaware corporation with its principal place of business in 

                                                 

1 Defendant Robert Burch contends that he is not bound to the arbitration clause in the Purchase 
Agreement in his individual capacity because he signed the Purchase Agreement as the General Partner of 
the Burch Family Partnership.  In determining who is bound by an arbitration agreement, federal courts 
look to state-law contract principles.  See Hartford Fin. Sys., Inc. v. Florida Software Servs., Inc. , 550 F. 
Supp. 1079, 1086-87 (D. Me. 1982).  Under the laws of Maine, which apply to the Purchase Agreement, 
see Purchase Agreement § 6.10, Burch is a proper party to the arbitration provision in his individual 
capacity.  Section 295-A of the Maine Partnership Act provides that all partners are jointly liable for all 
debts and obligations of the partnership.  31 M.R.S. § 295-A(1)(B) (2003).  This general principle of 
partnership law extends to general partners in a limited partnership.  31 M.R.S. § 443(2) (2003).  For a 
discussion of general partner liability, see MP Assoc. v. Liberty, 771 A.2d 1040, 1044-45 (Me. 2001). 
 

2 Section 4.03 of the Purchase Agreement provides in part: 
 

Each Investor shall promptly disclose to the Board of Directors any investments 
in or other affiliations with competitors.  An Investor’s affiliates and associates 
shall not be required to resign from the Board due to any investment in a 
competing company if (i) the Investor maintains suitable “Chinese wall” 
protections against such persons’ involvement in activities relating to such 
competing company and (ii) the Investor would not violate any fiduciary duty to 
the Company, in the written opinion of counsel to the Company, or such 
competing company by continued service on the Board. 

 
Plaintiffs allege that Defendants’ simultaneous and undisclosed business activities with 
Freeborders constituted a breach of this “Chinese wall” provision and eventually led to the forced 
merger.  See Complaint ¶¶ 62, 96. 
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California.3  Specifically, Plaintiffs assert claims against all Defendants for securities 

fraud (Counts I and III), violation of securities registration laws (Counts II and IV), fraud 

(Count V), negligent misrepresentation (Count VI), breach of fiduciary duty (Count IX), 

and civil conspiracy (Count X).  Count VII (breach of contract – pre-merger) is asserted 

only against Defendant ICG.  Count VIII (breach of contract – post-merger) was asserted 

only against Defendant Freeborders and falls within the ambit of the Court’s oral Order 

Granting Plaintiffs’ Motion to Dismiss Defendant Freeborders. 

 In April 2003, all Defendants moved to stay the proceedings in this case and 

moved this Court to send the claims brought against Freeborders to arbitration under the 

arbitration provision contained in the Merger Agreement.  See Defendant Freeborders, 

Inc.’s Motion to Stay Proceedings Pending Arbitration and Incorporated Memorandum of 

Law (Docket Item No. 13) at 3, 5; Defendant David Chu’s Motion to Dismiss the 

Complaint Pursuant to Fed. R. Civ. P. 12(b)(6), 9(b) and the PLSRA and Incorporated 

Memorandum of Law (Docket Item No. 18) at 19-20; and Consolidated Motion to 

Dismiss or in the Alternative Motion to Stay of Defendants Internet Capital Group, Inc., 

Ronald Hovsepian, Mark Lotke and Robert Burch with Incorporated Memorandum of 

Law (Docket Item No. 19) at 23 n.22.  On July 18, 2003, this Court entered an order 

staying this proceeding pursuant to the arbitration provision contained in the Merger 

Agreement.4  See Order Granting Defendants’ Motion to Stay Action Pending Arbitration 

                                                 
 

3 As noted infra, claims against Defendant Freeborders, Inc. have been dismissed with prejudice.  
See Court’s oral Order Granting Plaintiffs’ Motion to Dismiss Defendant Freeborders (Docket Item Nos. 
74, 78 (transcript)). 

 
4 Following a mo tion for clarification, this Court stayed proceedings pending arbitration of all of 

Plaintiffs’ claims against Defendant Freeborders only.  See Court’s Order of September 3, 2003, endorsed 
on Motion of Defendants Internet Capital Group, Inc., Ronald Hovsepian, Mark Lotke, and Robert Burch 
for Confirmation of the Court’s Order Dated July 18, 2003 (Docket Item No. 35). 
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of Claims (Docket Item No. 34).  Plaintiffs failed to pursue arbitration with Defendant 

Freeborders and on March 29, 2004, Plaintiffs moved this Court to dismiss Defendant 

Freeborders.5  The Court granted Plaintiffs’ Motion to Dismiss Defendant Freeborders.  

See Docket Item Nos. 74, 78 (transcript).   

On July 6, 2004, Plaintiffs filed a renewed Motion to Compel Arbitration and for 

Continued Stay (Docket Item No. 75).  Plaintiffs base their argument in this Motion on 

the arbitration provision contained in section 5.01 of the Purchase Agreement.6  

Defendants make three primary arguments in opposition to an arbitral forum.7  First, 

Defendants argue that there is no enforceable arbitration agreement between Plaintiffs 

and ICG, Burch, and Chu.  Second, Defendants argue that Plaintiffs waived any 

contractual rights to arbitrate by commencing litigation in this Court.  Third, Defendants 

assert that any claims subject to arbitration have no t yet ripened.8   

For the reasons stated below, the Court grants Plaintiffs' Motion to Compel 

Arbitration in this case and orders the parties to arbitration pursuant to the Purchase 

Agreement. 
                                                                                                                                                 
 

5 In the same motion, Plaintiffs moved to compel arbitration against Defendants ICG, Burch, and 
Chu. 

 
6 Plaintiffs do not seek to compel arbitration against Defendants Hovsepian and Lotke. 
 
7 Defendant David Chu also asserts that Plaintiffs are judicially estopped from seeking or 

compelling arbitration.  This argument must fail, however, because the court never accepted Plaintiffs’ 
positions.  In determining whether the party "succeeded" in a prior proceeding, a Court examines whether 
the prior forum “accepted the legal or factual assertion alleged to be at odds with the position advanced in 
the current forum . . . .”  Gens v. Resolution Trust Corp. (In re Gens) , 112 F.3d 569, 572-73 (1st Cir. 1997).  
In this case, the Court accepted Defendants’ assertions that the scope of the arbitration provisions contained 
in the Merger Agreement and the Purchase Agreement applied to the Plaintiffs.  Although both parties have 
taken opposite positions in the context of the arbitration provisions in the Merger Agreement and the 
Purchase Agreement, the Court only accepted Defendants’ prior position.  As such, Plaintiffs’ current 
position is not barred by judicial estoppel.  For additional discussion of judicial estoppel, see footnote 11, 
infra.  
 

8 The Court does not address this argument because determination of the proper arbitral 
procedures under Article V of the Purchase Agreement is for the consideration of the arbitrators. 
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II. Discussion 

A. Applicable Law   

The FAA provides a statutory framework governing arbitrability in both state and 

federal courts.  See Doctor’s Assoc., Inc. v. Casarotto, 517 U.S. 681, 684; 132 L. Ed. 2d 

902; 116 S. Ct. 1652 (1996).  The FAA provides for stays of proceedings in federal 

district courts when an issue in the proceeding is referable to arbitration, and for orders 

compelling arbitration when one party has failed or refused to comply with an arbitration 

agreement.  See EEOC v. Waffle House, Inc., 534 U.S. 279, 289; 151 L. Ed. 2d 755; 122 

S. Ct. 754 (2002); 9 U.S.C. §§ 3, 4.  These provisions suggest a “liberal federal policy 

favoring arbitration agreements.”  Moses H. Cone Mem’l Hosp. v. Mercury Constr. 

Corp., 460 U.S. 1, 24; 74 L. Ed. 2d 765; 103 S. Ct. 927 (1983).9  “Unless it can be said 

‘with positive assurance that the arbitration clause is not susceptible of an interpretation 

that covers the asserted dispute,’ the dispute should be submitted to arbitration.”  

Concourse Village, Inc. v. Local 32E, Service Employees Int’l Union, 822 F.2d 302, 304 

(2d Cir. 1987) (quoting United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 

363 U.S. 574, 582-83; 4 L. Ed. 2d 1409; 80 S. Ct. 1347 (1960)). 

B. Standing 

In considering whether Plaintiffs have standing to compel arbitration under the 

                                                 
9 Section 3 of the FAA provides: 

  
If any suit or proceeding be brought in any of the courts of the United States 
upon any issue referable to arbitration under an agreement in writing for such 
arbitration, the court in which such suit is pending, upon being satisfied that the 
issue involved in such suit or proceeding is referable to arbitration … shall on 
application of one of the parties stay the trial of the action until such arbitration 
has been had in accordance with the terms of the agreement ….   

 
9 U.S.C. § 3 (2000). 
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Purchase Agreement,10 the Court considers the plain language of the arbitration provision 

and whether a non-signatory may invoke an arbitration provision against a signatory to 

the contract.  In this case, the plain language of the Purchase Agreement unambiguously 

required all disputes to be submitted to arbitration.  The dispute resolution sections of the 

Purchase Agreement require the parties to “attempt in good faith to resolve by 

negotiation any controversy or claim arising out of or relating to the Company [-

Animated Images -] or this agreement.”  Purchase Agreement § 5.01.  If negotiation fails 

under section 5.01, the Purchase Agreement mandates arbitration under sections 5.02 and 

5.03.  See id. at §§ 5.02, 5.03. 

Defendants contend that because Plaintiffs, as individual shareholders, did not 

personally sign the Purchase Agreement, they may not avail themselves of the arbitration 

clause in the agreement.11  Although the Court concludes that the demand for arbitration 

                                                 
10 The standing issue here is not Art icle III standing, but rather is a matter of contract 

interpretation.  See, e.g., Perry v. Thomas, 482 U.S. 483, 493; 96 L. Ed. 2d 426; 107 S. Ct. 2520 (1987). 
 

11 Whether minority shareholders in a closely held corporation may individually invoke the 
provisions of a contract signed by the Chairman and CEO of the close corporation is a legal matter that has 
not been addressed in this Circuit, nor has it been effectively briefed by the parties to this case.  However, 
in earlier filings, Defendants ICG, Burch, and Chu took the position that Plaintiffs are subject to the 
arbitration provision contained in the Purchase Agreement.  See Consolidated Motion to Dismiss or in the 
Alternative Motion to Stay of Defendants’ Internet Capital Group, Inc., Ronald Hovsepian, Mark Lotke, 
and Robert Burch with Incorporated Memorandum of Law (Docket Item No. 19) at 20 n.20  (“…pursuant 
to the Federal Arbitration Act, 9 U.S.C. § 3, the Court should stay the claim and compel plaintiffs to 
arbitrate [this claim] and any other remaining claims against ICG and Burch pursuant to the broad 
arbitration provision included in the Purchase Agreement”); Defendant David Chu’s Motion to Dismiss the 
Complaint Pursuant to Fed. R. Civ. P. 12(b)(6), 9(b) and the PLSRA and Incorporated Memorandum o f 
Law (Docket Item No. 18) at 20 (“…certain of the claims herein assert breaches of the AI/ICG Purchase 
Agreement …. [T]hat agreement contains an arbitration provision at page 14, Article V.  Certain of the 
codefendants have communicated an intention to mo ve for a stay of this action pending arbitration of all 
arbitral disputes.  We join in such motion and hereby so move on behalf of Mr. Chu.”).   

 
In addition, the Court accepted Defendants’ position that Plaintiffs, as minority shareholders of a 

close corporation who took corporate action to approve the merger, were thus parties to the Merger 
Agreement and bound to its arbitration provision.  See Court’s Order Granting Defendants’ Motions to Stay 
Action Pending Arbitration of Claims (Docket Item No. 34) at 5.  Although the terms of the Merger 
Agreement only applied to Defendant Freeborders, the legal position advanced by all Defendants asserted 
that Plaintiffs were bound to arbitrate under both the Merger Agreement and the Purchase Agreement.  
Accepting Defendants’ position that minority shareholders were bound by the arbitration provision, entered 
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under the Purchase Agreement is warranted on a theory of estoppel as articulated in the 

preceding note, the Court also finds that the demand, considered on the merits of the 

language and scope of the arbitration provision in the Purchase Agreement and the 

circumstances of the case, is fully supportable on the pertinent authorities. 

Although it is generally true that “a contract cannot bind a nonparty,” there exist 

exceptions whereby non-signatories may compel arbitration.  Restoration Pres. Masonry, 

                                                                                                                                                 
into on their behalf by the corporation, the Court ordered that all claims arising out of the Merger 
Agreement be arbitrated according to the terms of the arbitration provision.  For reasons unknown to the 
Court, Defendants ICG, Burch, and Chu have reversed their position and now take the position that 
Plaintiffs are not parties to the Purchase Agreement and thus lack the ability to enforce its arbitration 
provision.   
  

Judicial estoppel is a rule “intended to prevent improper use of judicial machinery … [and] is an 
equitable doctrine invoked by a court at its discretion.”  New Hampshire v. Maine, 532 U.S. 742, 750; 149 
L. Ed. 2d 968; 121 S. Ct. 1808 (2001) (internal citations omitted).  Judicial estoppel takes effect when the 
party to be estopped “succeeded previously with a position directly inconsistent with the one [it] currently 
espouses.”  Lydon v. Boston Sand & Gravel Co., 175 F.3d 6, 13 (1st Cir. 1999).  Thus, judicial estoppel 
“generally prevents a party from prevailing in one phase of a case on an argument and then relying on a 
contradictory argument to prevail in another phase.”  New Hampshire, 532 U.S. at 749 (quoting Pegram v. 
Herdrich, 530 U.S. 211, 227 n.8; 147 L. Ed. 2d 164; 120 S. Ct. 2143 (2000)). 
  

Although there is no general formula for when judicial estoppel is applicable, the Supreme Court 
identified three factors in determining whether to apply the doctrine in a specific case.   

 
First, a party’s later position must be clearly inconsistent with its earlier 
position.  Second, courts regularly inquire whether the party has succeeded in 
persuading a court to accept that party’s earlier position, so that judicial 
acceptance of an inconsistent position in a later proceeding would create the 
perception that either the first or the second court was misled.  Absent success in 
a prior proceeding, a party’s later inconsistent position introduces no risk of 
inconsistent court determinations, and thus poses little threat to judicial integrity.  
A third consideration is whether the party seeking to assert an inconsistent 
position would derive an unfair advantage or impose an unfair detriment on the 
opposing party if not estopped. 

 
Id. at 750-51 (internal quotations omitted).  These three factors, however, are not the sole considerations; 
rather, courts must evaluate each case on its individual merits.  See id. at 751 (“In enumerating these 
factors, we do not establish inflexible prerequisites or an exhaustive formula for determining the 
applicability of judicial estoppel.  Additional considerations may inform the doctrine’s application in 
specific factual contexts.”).   
 

The Court finds any factual distinction between the language and scope of the arbitration clause of 
the Purchase Agreement and that of the Merger Agreement to be of insignificant effect.  For purposes of 
judicial estoppel, it is the legal position advocated by the parties that controls.  In this case, the legal 
question at issue is whether minority shareholders are bound by an arbitration provision in a contract signed 
only by the corporate representative.  The Court has already answered this question in the affirmative in the 
context of the Merger Agreement. 
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Inc. v. Grove Eur. Ltd., 325 F.3d 54, 63 (1st Cir. 2003) (quoting Waffle House, 534 U.S. 

at 294).  The FAA, although requiring a writing, does not require the parties’ signatures.  

See Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 856 (2d Cir. 1987).  

“Nonsignatories sometimes can be obligated by, or benefit from, agreements signed by 

others, and these principles can apply to arbitration provisions.”  McCarthy v. Azure, 22 

F.3d 351, 356 (1st Cir. 1994).  In this case, the arbitration provision contained in the 

Purchase Agreement is broad enough to bind non-signatories.12  The arbitration clause 

does not contain restrictive language, but rather contains the standard term “arising out 

of,” associated with broad arbitration provisions.  Indeed, other courts have found 

arbitration clauses substantially similar to the arbitration clause contained in the Purchase 

Agreement to be sufficiently broad to bind nonsignatories.  See Progressive Casualty Ins. 

Co. v. C.A. Reaseguradora Nacional de Venezuela, 991 F.2d 42, 45  (2d Cir. 1993) 

(finding a non-signatory reinsurer bound by broad arbitration provision stating “Any 

question or dispute arising between the contracting parties concerning the interpretation 

of this ... Agreement"); Fluehmann v. Assocs. Fin. Servs., 2002 U.S. Dist. LEXIS 5755, 

at *17 (D. Mass. Mar. 29, 2002) (binding a non-signatory where the subject arbitration 

provision is ostensibly broad, covering any dispute that may “arise under” or “relate to” 

the Loan Agreement).  When confronted with such broad language, courts presume the 

validity of an agreement to arbitrate.  See Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 

                                                 
12 The Court notes that whereas the Merger Agreement has a shareholder signature line, the 

Purchase Agreement does not.  Such an execution under the Merger Agreement was contractually 
necessary in order to commit the shareholders to the Merger.  However, independent execution of the 
Purchase Agreement by representatives of the shareholders was not required because that document was 
executed by corporate officers as a result of authority granted to them by the shareholders.  See Purchase 
Agreement § 2.02.  
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174 F.3d 907, 910 (7th Cir. 1999).  We proceed, therefore, with a recognition of the 

broad scope of arbitration agreements.   

  Considering the breadth of the arbitration provision in the Purchase Agreement, 

the Court must next consider whether Plaintiffs’ claims arise under this agreement.  We 

begin our analysis by acknowledging that federal courts generally “have been willing to 

estop a signatory from avoiding arbitration with a nonsignatory when the issues the 

nonsignatory is seeking to resolve in arbitration are intertwined with the agreement that 

the estopped party has signed.”  Intergen N.V. v. Grina, 344 F.3d 134, 145 (1st Cir. 2003) 

(citing Thomson-CSF, S.A. v. Am. Arbitration Ass’n, 64 F.3d 773, 779 (2d Cir. 1995)).  

The principal question for the court is whether the claims “arise under” the text of the 

agreement, not whether the issue is explicitly covered by the agreement.  See Fluehmann, 

2002 U.S. Dist. LEXIS 5755, at *19 (citing Pritzker v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 7 F.3d 1110, 1113 (3d Cir. 1993)).  In the same respect as Plaintiffs’ claims 

against Freeborders arose out of the Merger Agreement, Plaintiffs’ claims against ICG, 

Burch, and Chu arise out of the Purchase Agreement.  The Court finds that the Plaintiffs 

have made a good-faith claim that the Purchase Agreement was the initial step giving rise 

to the subsequent acts which allegedly harmed Plaintiffs.13  The Court finds that 

Plaintiffs’ claims arose under the Purchase Agreement.  Moreover, the Court finds that all 

of Plaintiffs’ claims relate to “the Company” – Animated Images.  Mindful of the 

                                                 
13 Defendant Chu contends that because Plaintiffs have only asserted claims against him for breach 

of fiduciary duty, fraud, and negligent misrepresentation, and no contractual claims, he should not be 
compelled to arbitrate.  See Defendant David Chu’s Memorandum of Law in Opposition to Plaintiffs’ 
Motion to Compel Arbitration and For Continued Stay (Docket Item No. 90) at 8-9.  This argument fails, 
however, for the same reasons stated above.  Plaintiffs’ allege a calculated plan on the part of the 
Defendants to purchase a controlling interest in Animated Images, eliminate sources of capital for 
Animated Images, force the merger with Freeborders, and work to the detriment of Animated Images’ 
minority shareholders.  Plaintiffs’ Complaint suggests that the Purchase Agreement was the initial event in 
this sequence.  Under the broad arbitration provision contained in the Purchase Agreement, this Court finds 
that the claims against Defendant Chu do in fact arise under the Purchase Agreement. 
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guidance from the Supreme Court that “any doubts concerning the scope of arbitrable 

issues should be resolved in favor of arbitration, whether the problem at hand is the 

construction of the contract language itself or an allegation of waiver, delay, or a like 

defense to arbitrability,” Moses H. Cone Mem’l Hosp., 460 U.S. at 24-25, and the 

position taken in earlier proceedings by Defendants, the Court finds that Plaintiffs may 

invoke the arbitration provision contained in the Purchase Agreement. 

C. Waiver 

Defendants argue that Plaintiffs, by initiating proceedings in this Court, have 

waived their right to compel arbitration.  In determining whether a party to an arbitration 

agreement has waived its arbitration right, federal courts typically have looked to: 

[1] whether the party has actually participated in the lawsuit or has 
taken other action inconsistent with his right, ... [2] whether the 
litigation machinery has been substantially invoked and the parties 
were well into preparation of a lawsuit by the time an intention to 
arbitrate was communicated by the defendant to the plaintiff, ... [3] 
whether there has been a long delay in seeking a stay or whether 
the enforcement of arbitration was brought up when trial was near 
at hand ….  Other relevant factors are [4] whether the defendants 
have invoked the jurisdiction of the court by filing a counterclaim 
without asking for a stay of the proceedings, ... [5] whether 
important intervening steps (e.g., taking advantage of judicial 
discovery procedures not available in arbitration ...) had taken 
place, ... and [6] whether the other party was affected, misled, or 
prejudiced by the delay.   

 
Creative Solutions Group, Inc. v. Pentzer Corp., 252 F.3d 28, 32-33 (1st Cir. 2001) 

(quoting Jones Motor Co., Inc. v. Chauffeurs, Teamsters & Helpers Local Union No. 633, 

671 F.2d 38, 44 (1st Cir. 1982)).  “Waiver is not to be lightly inferred, and mere delay in 

seeking arbitration without some resultant prejudice to a party cannot carry the day.”  Id. 

at 32 (internal quotation omitted). 
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Plaintiffs in this case have certainly participated in the present lawsuit.  It was 

Plaintiffs who initiated these proceedings.  Although Plaintiffs elected to file suit in 

federal court, the Court finds that the “litigation machinery” has not been “substantially 

invoked” to a degree requiring a finding of waiver.  “The mere filing of a complaint does 

not constitute a waiver [because the] essential test is whether the pursuit of a remedy 

other than arbitration has worked substantial prejudice to the other party.”  Tokio Marine 

& Fire Ins. Co., Ltd. v. M/V Saffron Trader, 257 F. Supp. 2d 651, 654 (S.D.N.Y. 2003) 

(quoting Chatham Shipping Co. v. Fertex S.S. Corp., 352 F.2d 291, 293 (2d Cir. 1965)).  

The Court thus finds that Plaintiffs’ filing of this action did not constitute a per se waiver 

of their right to arbitrate.  In this case, the vast majority of the Court’s and the parties’ 

time between service of the Complaint and the present has been focused on whether these 

claims are properly subject to arbitration under the pertinent agreement.   

 Defendants also suggest that the Plaintiffs waived their ability to enforce the 

arbitration provision as a consequence of the length of time that has elapsed between the 

filing of the Complaint and their invoking the arbitration provision.  There are no bright 

line rules defining the length of delay necessary to constitute waiver of an arbitration 

clause.  See Restoration Pres. Masonry, 325 F.3d at 61.  Plaintiffs first notified 

Defendants of their intention to compel arbitration under the Purchase Agreement on 

August 4, 2003, less than seven months after the filing of the Complaint.  See Plaintiffs’ 

Motion to Clarify and to Compel Arbitration (Docket Item No. 36).  Defendants’ 

argument that the “litigation machinery” has been underway for twenty-two months is not 

of significant weight because in the months subsequent to August 2003, the proceedings 

before this Court in large part focused on the status of former Defendant Freeborders.  
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The length of delay must be evaluated in the context of litigation activities 

engaged in during that time.  Cf. Creative Solutions Group, 252 F.3d at 33 (waiver not 

found when there was no discovery or other activity aside from plaintiff's filing a request 

for production); Sevinor v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 807 F.2d 16, 19 

(1st Cir. 1986) (no prejudice despite plaintiffs replying to over 300 interrogatories and 

twelve comprehensive requests for production of documents); J&S Constr. Co., Inc. v. 

Travelers Indem. Co., 520 F.2d 809, 809-10 (1st Cir. 1975) (thirteen month delay not 

enough to constitute waiver); but cf. Rankin v. Allstate Ins. Co., 336 F.3d 8, 13 (1st Cir. 

2003) (finding waiver due to delay in demanding arbitration until after discovery 

complete and trial date approaching); Restoration Pres. Masonry, 325 F.3d at 61 (waiver 

found where party opposing arbitration was involved in at least five depositions and 

thirteen pre-trial conferences); Navieros Inter-Americanos, S.A. v. M/V Vasilia Express, 

120 F.3d 304, 316 (1st Cir. 1997) (finding waiver where delay lasted from filing of 

complaint until the eve of trial); Jones Motor, 671 F.2d at 42 (waiver found when party 

seeking arbitration engaged in deposition-taking, a pre-trial conference, cross-motions for 

summary judgment, and oral argument).  The Court finds that the seven month period 

between the filing of the Complaint and Plaintiffs’ first demand for arbitration did not 

result in an implied waiver of the arbitration provisions.  Moreover, the litigation 

machinery has not been at all set in motion on the merits of the claims with respect to 

Defendants ICG, Burch, and Chu.  

Finally, in order to establish waiver, the party opposing the motion to compel 

arbitration must demonstrate prejudice.  See Navieros Inter-Americanos, 120 F.3d at 316.  

In this case, Defendants have yet to file an answer to the Complaint.  No scheduling order 
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has been issued.  To the Court’s knowledge, no witnesses have been deposed.  Any 

prejudice the Defendants may have suffered due to Plaintiffs’ change in strategy is at 

least equaled, if not offset, by the fact that Defendants themselves first insisted upon 

arbitration.  Accordingly, the Court finds that Defendants have not suffered prejudice as a 

result of any delay in the proceedings.   

III. CONCLUSION 

It is ORDERED that Plaintiffs’ Motion to Compel Arbitration on Counts I 

through VII and Counts IX and X against Defendants Internet Capital Group, Inc., Robert 

Burch, and David Chu be, and it is hereby, GRANTED, and it is further ORDERED that 

the parties submit said claims for resolution by arbitration in accordance with the 

provisions of Article V of the Purchase Agreement. 

 It is further ORDERED that this action is STAYED pending arbitration. 

 
     /s/Gene Carter     

      __________________________________ 
     GENE CARTER 
     Senior District Court Judge 
 

DATED at Portland, Maine this 1st day of October, 2004. 
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BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
gisrael@bssn.com  
Assigned: 12/30/2002  

  

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/30/2002  
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LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

JACK D BULLOCK  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

MICHAEL K BULLOCK  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

SALLY BULLOCK  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 
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ROBERT BURCH  
Added: 12/20/2002  
(Defendant) 

represented 
by 

STEVEN B. FEIRSON  
DECHERT, PRICE & 
RHOADS  
4000 BELL ATLANTIC 
TOWER  
1717 ARCH ST.  
PHILADELPHIA, PA 19103  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

JOSEPH H. GROFF, III  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
jgroff@jbgh.com  
Assigned: 02/28/2003  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

  

KATHLEEN N. MASSEY  
DECHERT, LLP  
30 ROCKEFELLER PLAZA  
NEW YORK, NY 10112  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

BRENDAN P. RIELLY  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
brielly@jbgh.com  
Assigned: 04/26/2004  
ATTORNEY TO BE NOTICED 

JAMES N CHARLE  
Added: 12/30/2002  

represented 
by 

GLENN ISRAEL  
BERNSTEIN, SHUR, 
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(Plaintiff) SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
gisrael@bssn.com  
Assigned: 12/30/2002  

  

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/30/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

DAVID CHU  
Added: 12/20/2002  
(Defendant) 

represented 
by 

MICHAEL A. CUNNIFF  
MCCLOSKEY, MINA & 
CUNNIFF, LLC  
12 CITY CENTER  
PORTLAND, ME 04101  
207-772-6805  
207-879-9374 (fax)  
mcunniff@lawmmc.com  
Assigned: 04/15/2003  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

  

MARK LANE  
KOO, LARRABEE, LAU-
KOO & LANE, LLP  
106 CORPORATE PARK 
DRIVE  
SUITE 110  
WHITE PLAINS, NY 10604  
(914)251-0001  
914-251-0969 (fax)  
Assigned: 04/21/2003  
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ATTORNEY TO BE NOTICED 

JENNIFER FAITH COLLINS  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

CORNING CAPITAL 
VENTURES LLC  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

CORNING PARTNERS III 
LIMITED PARTNERSHIP  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

DRT COMPANY  represented DAVID SOLEY  
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Added: 12/20/2002  
(Plaintiff) 

by BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

DWIGHT B CORNING #3 
TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

ENERTECH ASSOCIATED 
LTD  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

EVE M CORNING #3 TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
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PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

BARBARA J FENDLER  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

NANCY E FENDLER  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

RYAN D FENDLER  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  



 22 

Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

FENDLER 
GRANDCHILDREN'S TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

FREEBORDERS.COM INC  
Added: 12/20/2002  
TERMINATED: 07/02/2004  
(Defendant) 

represented 
by 

STEVEN M. BAUER  
LATHAM & WATKINS, LLP  
505 MONTGOMERY 
STREET  
SUITE 1900  
SAN FRANCISCO, CA 94111  
415-395-8083  
Assigned: 07/29/2004  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

  

BRETT C. COLLINS  
LATHAM & WATKINS, LLP  
505 MONTGOMERY 
STREET  
SUITE 1900  
SAN FRANCISCO, CA 94111  
415-395-8233  
Assigned: 07/29/2004  
ATTORNEY TO BE NOTICED 

  

THOMAS E. DULEY  
LATHAM & WATKINS, LLP  
135 COMMONWEALTH 
DRIVE  
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MENLO PARK, CA 94025  
650-463-2642  
Assigned: 07/29/2004  
ATTORNEY TO BE NOTICED 

  

ROBERT S. FRANK  
HARVEY & FRANK  
TWO CITY CENTER  
P.O. BOX 126  
PORTLAND, ME 4112  
207-775-1300  
frank@harveyfrank.com  
Assigned: 02/06/2003  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

PETER E GUISTRA  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

MARK HAAS  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 
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DANIEL I HALL  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

VALKYRIE E HALL  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

HARRY M HENDERSON  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

HIBIYA TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
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P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

RONALD HOVSEPIAN  
Added: 12/20/2002  
(Defendant) 

represented 
by 

STEVEN B. FEIRSON  
DECHERT, PRICE & 
RHOADS  
4000 BELL ATLANTIC 
TOWER  
1717 ARCH ST.  
PHILADELPHIA, PA 19103  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

JOSEPH H. GROFF, III  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
jgroff@jbgh.com  
Assigned: 02/28/2003  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

  

KATHLEEN N. MASSEY  
DECHERT, LLP  
30 ROCKEFELLER PLAZA  
NEW YORK, NY 10112  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

BRENDAN P. RIELLY  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
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P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
brielly@jbgh.com  
Assigned: 04/26/2004  
ATTORNEY TO BE NOTICED 

ROBERT FRANCIS HUDDIE  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

INTERNET CAPITAL GROUP 
INC  
Added: 12/20/2002  
(Defendant) represented 

by 

STEVEN B. FEIRSON  
DECHERT, PRICE & 
RHOADS  
4000 BELL ATLANTIC 
TOWER  
1717 ARCH ST.  
PHILADELPHIA, PA 19103  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

JOSEPH H. GROFF, III  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
jgroff@jbgh.com  
Assigned: 02/28/2003  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 
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KATHLEEN N. MASSEY  
DECHERT, LLP  
30 ROCKEFELLER PLAZA  
NEW YORK, NY 10112  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

BRENDAN P. RIELLY  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
brielly@jbgh.com  
Assigned: 04/26/2004  
ATTORNEY TO BE NOTICED 

JOHN DOES 1-20  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

BRUCE LEITER  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 
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LITTLE RIVER BAPTIST 
CHURCH  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

MARK LOTKE  
Added: 12/20/2002  
(Defendant) 

represented 
by 

STEVEN B. FEIRSON  
DECHERT, PRICE & 
RHOADS  
4000 BELL ATLANTIC 
TOWER  
1717 ARCH ST.  
PHILADELPHIA, PA 19103  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 

  

JOSEPH H. GROFF, III  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
jgroff@jbgh.com  
Assigned: 02/28/2003  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

  

KATHLEEN N. MASSEY  
DECHERT, LLP  
30 ROCKEFELLER PLAZA  
NEW YORK, NY 10112  
Assigned: 04/18/2003  
ATTORNEY TO BE NOTICED 
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BRENDAN P. RIELLY  
JENSEN, BAIRD, GARDNER 
& HENRY  
TEN FREE STREET  
P.O. BOX 4510  
PORTLAND, ME 4112  
775-7271  
brielly@jbgh.com  
Assigned: 04/26/2004  
ATTORNEY TO BE NOTICED 

MARIE UNDERWOOD TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

JAMES MAXMIN  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

NATHAN E CORNING 
FAMILY TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
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207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

NATHAN E CORNING FUND 
8C  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

NATHAN E CORNING FUND 
8E  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

SUSAN O'BRIEN  
Added: 12/30/2002  
(Plaintiff) 

represented 
by 

GLENN ISRAEL  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
gisrael@bssn.com  
Assigned: 12/30/2002  
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DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/30/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

JONATHAN E PAUL  
Added: 12/30/2002  
(Plaintiff) 

represented 
by 

GLENN ISRAEL  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
gisrael@bssn.com  
Assigned: 12/30/2002  

  

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/30/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

KARYL PAUL  
Added: 12/30/2002  
(Plaintiff) represented 

by 

GLENN ISRAEL  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
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gisrael@bssn.com  
Assigned: 12/30/2002  

  

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/30/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

CARMEL PETERS  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

MARTIN PETHERICK  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 
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TED JAMES PORTER  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

GUY ROWAN-HAMILTON  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

JULIAN SAINTY  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

MAKOTO SAKAI  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
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P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

STEEL PRO INC DEFINED 
BENEFIT PENSION TRUST  
Added: 12/20/2002  
(Plaintiff) 

represented 
by 

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/20/2002  
LEAD ATTORNEY  
ATTORNEY TO BE NOTICED 

ADRIAN WENTWORTH-
STANLEY  
Added: 12/30/2002  
(Plaintiff) represented 

by 

GLENN ISRAEL  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
gisrael@bssn.com  
Assigned: 12/30/2002  

  

DAVID SOLEY  
BERNSTEIN, SHUR, 
SAWYER, & NELSON  
100 MIDDLE STREET  
P.O. BOX 9729  
PORTLAND, ME 04104-5029  
207-774-1200  
2070227-1127 (fax)  
dsoley@bssn.com  
Assigned: 12/30/2002 
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